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1 National Children’s and Youth Law Centre

1 The National Children’s and Youth Law Centre (“NCYLC”) is the only Australian national community legal centre for children and young people.  NCYLC promotes the rights and interests of Australian children and young people through advocacy, information and education.  Since its inception in 1993, NCYLC has made over 180 public submissions on law and policy affecting children and young people and handled over 150,000 inquiries.  NCYLC seeks to increase access by children and young people to legal assistance and to improve the legal status of children and young people in Australia.

1 NCYLC provides information and advice to children and young people through the following services: 
a) Lawstuff (www.lawstuff.org.au) - a website that provides general legal information and referral options on a wide range of issues relevant to children and young people;
b) LawMail (www.lawstuff.org.au/lawstuff/lawmail) – a confidential legal advice and information service that allows children under the age of 18 years from all over Australia to seek legal advice, referrals and information via email; and

c) What’s Up CROC? (www.ncylc.org.au/croc/home.html) and Child Rights (www.childrights.org.au) – websites that provide information about Australia’s implementation of the United Nations Convention on the Rights of the Child (“CROC” or “Convention”). 

2 Australian Youth Affairs Coalition

2 The Australian Youth Affairs Coalition (“AYAC”) is the national non-government youth affairs peak body, which seeks to represent young people aged 12-25 and the sector that supports them. Since being funded in 2009, AYAC has a growing membership of State and Territory youth peak bodies, National youth organisations, Youth led organisations, researchers, policy makers and young people themselves.  
2 AYAC aims to represent and promote both young people and the youth sector through advocacy, policy development, research, information dissemination and coordination.
3 Overview

3 NCYLC and AYAC welcome the opportunity to comment on the development of federal protection from discrimination on the basis of sexual orientation and sex and/or gender identity.  

3 In providing our comments, we take a child rights-based approach.  This reflects the understanding that children are the holders of human rights – including not only basic survival and development rights and the special rights associated with protection from harm, but also rights of participation including the right to be consulted and heard on issues affecting them.
  

3 In summary, we observe the need for federal protection from discrimination based on: the need for consistency between state and federal law; the increasing levels of discrimination and abuse faced by young people on the basis of their sexual orientation and sex and/or gender identity; and the significant impacts of these experiences on young people.  We recommend that terminology used in federal protection should be broad and inclusive.  Furthermore, an effective law must include a complaint-handling mechanism that is appropriate for children and young people to use and access.  Finally, specific legal protection should be part of a framework of government initiatives designed to educate the community, and in particular families, education and employment environments, about sexual diversity. 

4 Child rights-based approach

4 We believe that universally accepted human rights standards provide a clear normative framework to assess laws and policies with respect to children and young people.
  CROC provides a universally accepted rights-based framework for addressing the treatment of children.  The Convention has been adopted and ratified by Australia
 and is now the most widely ratified international instrument.  Rights contained in the Convention are interdependent and indivisible.
 

4 The rights enshrined in the Convention should be used as the foundation and benchmark for considering issues raised by the implementation of a federal protection on discrimination based on sexual orientation and sex and/or gender identity.  The relevant rights and provisions in the Convention include:

a) children shall enjoy rights under CROC free from discrimination of any kind, irrespective of theirs or their parent’s or legal guardian’s status (Article 2(1));
b) children shall be protected against all forms of discrimination on the basis of status, activities, expressed opinions, or beliefs of their parents, guardians, or family members (Article 2(2)); 

c) in all actions concerning children, the best interests of the child shall be the primary consideration (Article 3); and

d) children who are capable of forming their own views have the right to express those views freely in all matters affecting them (Article 12).
4 Assessing proposed policies and laws that affect children from a rights-based perspective is not a novel idea.
  Involving human rights considerations in legislative and policy evaluation processes is increasingly common since the former UN Secretary General Kofi Annan’s directive in 1997,
 which called for governments to uphold human rights regardless of their political, economic, social or cultural systems and notwithstanding their economic and social situation.

4 Recognising and providing effective support for the rights of children and young people in dealing with the issues of sexual orientation and sex and/or gender identity will assist the Australian Government in meeting its obligations under the Convention.
5 What children tell us

5 Through the NCYLC’s LawMail service (see para 1.2), we have observed that children are concerned about the issues surrounding sexual orientation and sex and/or gender identity, discrimination, and social acceptance.  The following are examples of queries received by NCYLC:
“I am a 17 yr old gay teen who attends a Catholic school, i was just writing to find out my rights in regard to discrimination if i were to "come out", what are my rights and what are the schools rights?” – Male, 17
 “a 14yr old fellow student was expelled from school today on the basis of his sexuality. it was put to him that other male students and teachers are not comfortable around a gay person. is this legal and can he fight this decision.” - Male, 14
“would you be able to tell me what my rights are as a homosexual at a public school?” – Male, 16,
 “ok, i am 15… i am gay and i have told my parents this and they refuse to accept it. this makes life at home unbarable for me and i have thought about killing myself. i have talked to my partner whom im not alowed to see or contact (but i do) and i have to get out of here. i am thinking of leaving home now, and when i turn 16 living with my partner.. what are my rites and what can i do with out my parents coming after me??? please hurry with your reply.. thanks” – Female, 15
“If you are found discriminating, what are the consequences? I am currently reading information on discrimination and have found that there are various types. But nowhere in my readings am I told what happens when one discriminates. Can you help?” – Male, 14
6 The need for federal protection

Legal Consistency 
6 The key benefit of federal anti-discrimination legislation prohibiting discrimination, vilification and harassment on the basis of sexual orientation and sex and/or gender identity is in providing consistency.  Disparity between state laws combined with a lack of federal protection makes it particularly difficult for people (especially young people) to feel safe and protected within the community as they have little or no confidence in the law’s ability to hold perpetrators of discrimination and vilification accountable. A lack of consistency also means that young people too often feel uncertain as to where they stand and the avenues in which to complain and seek redress.  Consequently, the lack of a comprehensive framework of protection enables perpetrators to ‘get away with’ discriminatory conduct.  
6 These problems are particularly relevant for young people as often the process of developing one’s sexual orientation and sex and/or gender identity is fraught with fear and frustration.  A lack of comprehensive protection only compounds and legitimises this fear. 
Incidence of Discrimination
6 Discrimination based on sexual orientation and sex and/or gender identity is increasingly affecting young people.  The ‘Writing Themselves in Again’ Report found that the percentage of young people reporting that they had been treated unfairly because of their sexuality was higher in 2004 (39%) than in 1998 (29%).
  School was the most discriminatory place for these young people, with 74% of young people who were abused experiencing this abuse at school.  
Health and Wellbeing
6 Feeling socially included and connected are strong indicators of good mental health and a sense of well-being.  On the contrary, messages of unacceptability and disassociation from the community can have harmful effects on the health of young people.  The ‘Writing Themselves in Again’ Report
 demonstrates the pervasive impact of discrimination and abuse, and its association with drug use and depression.  Young people revealing homophobic abuse reported feeling less safe in social outings as well as at home, and reported an increased likelihood to self-medicate and self-harm.
  Of those who had self-harmed, 64% of young men and 23% of young women had also thought about or attempted suicide.
  Responses from young people indicated drug use was often considered a channel for suicide, and often accompanied by other serious and risky behaviour such as bodily harm.

6 The social effects of discrimination are well established. Many young people either have a disrupted school career or are forced to drop out of school.
  Also, as a result of limited acceptance within the family, many young people are pressured into leaving home.
  This can be particularly difficult where the child is under 16 years of age and may not have other sources of support.  

6 The adverse effects of discrimination can be exacerbated by various factors.  For instance, culturally and linguistically diverse youth were generally less likely to reveal information about their sexuality to their parents (and as such less likely to receive support), to feel safe at home, and to be educated on safe-sex practices.  Religion was also an acknowledged area in tension with sexual identity, with some young people surveyed expressing their conflict in simultaneously embracing Christianity and their sexual identity.
  Rurality might also be a factor contributing to feelings of isolation from support.

6 A federal anti-discrimination law should serve as a positive and consistent symbol of acceptable behaviour and treatment of others.  The objective should be that young people may more freely and comfortably discuss their sexuality with their family and friends, rather than repress their feelings in fear of alienation or ridicule. 
7 Recommendations

Terminology

7 The terminology used in any proposed federal legislation regarding sexual orientation and sex and/or gender identity must be broad and inclusive.  Young people can go through various stages of identity development, and often do not identify with (or continue to identify with) any particular label.  Having broad definitions of sexual orientation and sex and/or gender identity will give young people the confidence that the legislation will afford them protection from discrimination during any given stage of their identity development. 
7 Specifically, the use of the terms such as ‘chosen gender’, ‘gender history’, ‘gender reassigned person’ or ‘recognised transgender person’
 in some state and territory laws tend to be adult-specific, as it is usually a requirement for a person to reach 18 years before they can undergo the interventions deemed necessary to be recognised as fulfilling one of those terms.  In effect, these terms expressly exclude persons under 18 years from protection under the law.  Any proposed anti-discrimination legislation should avoid this distinction.
Complaints mechanism
7 Effective legal protection against discrimination, vilification and harassment requires a complaints mechanism that is suitable for use and access by children and young people so that they can seek redress when their rights have been violated.  Discrimination, vilification and harassment based on sexual orientation and sex and/or gender identity tend to originate early in life.  It is critical that children and young people have a means of addressing these issues as soon as they experience them.  

7 The development of a complaints mechanism must overcome the inability or unwillingness of children and young people to complain about violations of their rights.  We have observed that government bodies tend to develop laws, policies and procedures, including complaints mechanisms, without consultation with children and young people.  Often, there is a failure to properly ensure that children are aware of, and understand, their legal rights, and the complaints mechanisms and remedies that are available to them.  Consequently, existing complaints mechanisms tend to be adult-focused, and discourage participation by children and young people.  This is compounded by the fact that children and young people can lack confidence in both their own abilities and in formal mechanisms to address their problems.  They are often intimidated and deterred by formal settings and procedures, and believe that their complaints will not be taken seriously, or fear the repercussions of making complaints.  
7 Any complaints mechanism associated with proposed federal legislation should be developed for and in consultation with children and young people, with appropriate attention to relevant factors such as age, maturity and development.  This will ensure that children and young people can confidently rely on the mechanism to address any incidents of discrimination.  Children and young people should be engaged at the earliest possible stage in the consultation so as to fully participate in the development of the policies and processes that affect them.  
Government Initiatives
7 The implementation of proposed federal legislation should form part of a larger framework of government initiatives aimed at addressing discrimination, vilification and harassment on the basis of sexual orientation and sex and/or gender identity.  Specifically, federal legislation should be accompanied by:
a) community education initiatives to disseminate information about sexual orientation and sex and/or gender identity, and the complaints mechanism that is available to address incidents of discrimination.  It is important to engage with service providers that have existing relationships with children and young people, such as schools, counsellors, health and social workers, and advocacy groups.  Utilising web-based resources will enable free and anonymous access to information for the broadest base of children and young people;

b) implementation of the recommendations of the 2009 Human Rights Commission Report,
 in particular, recommendations 2, 4 and 9;

c) funding for a Human Rights Commissioner in relation to sexuality, sex, and gender diversity, together with a nation-wide anti-discrimination campaign;

d) sex education reform to include non-heterosexual issues; and

e) significant policy development in relation to quashing homo/trans-phobia in schools and workplaces to ensure better education and employment opportunities for children and young people. 
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